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L ST U. S. Department of Housing and Urban Development
g % Washington, D.C. 20410-0500
u s ' APPENDIX A
%‘Moa“‘d’
March 20, 1991
OFFICE OF GENERAL COUNSEL

MEMORANDUM FOR: All Regional Counsel
/
FROM: /f;ank Keating, G
SUBJECT: Fair Housing Enforcement Policy: Occupancy Cases

On February 21, 1991, I issued a memorandum designed to
facilitate your review of cases involving occupancy policies
under the Fair Housing Act. The memorandum was based on my
review of a significant number of such cases and was intended to
constitute internal guidance to be used by Regional Counsel in
reviewing cases involving occupancy restrictions. It was not
intended to create a definitive test for whether a landlord or
manager would be liable in a particular case, nor was it intended
to establish occupancy policies or requirements for any
particular type of housing.

However, in discussions within the Department, and with the
Department of Justice and the public, it is clear that the
February 21 memorandum has resulted in a significant
misunderstanding of the Department’s position on the question
of occupancy policies which would be reasonable under the Fair
Housing Act. In this respect, many people mistakenly viewed the
February 21 memorandum as indicating that the Department was
establishing an occupancy policy which it would consider
reasonable in any fair housing case, rather than providing
guidance to Regional Counsel on the evaluation of evidence in
familial status cases which involve the use of an occupancy
policy adopted by a housing provider.

For example, there is a HUD Handbook provision regarding
the size of the unit needed for public housing tenants. See
Handbook 7465.1 REV-2, Public Housing Occupancy Handbook:
Admission, revised section 5-1 (issued February 12, 1991). While
that Handbook provision states that HUD does not specify the
number of persons who may live in public housing units of various
sizes, it provides guidance about the factors public housing
agencies may consider in establishing reasonable occupancy
policies. Neither this memorandum nor the memorandum of February
21, 1991 overrides the guidance that Handbook provides about
program requirements.
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As you know, assuring Fair Housing for all is one of
Secretary Kemp’s top priorities. Prompt and vigorous enforcement
of all the provisions of the Fair Housing Act, including the
protections in the Act for families with children, is a critical
responsibility of mine and every person in the Office of General
Counsel. I expect Headquarters and Regional Office staff to
continue their vigilant efforts to proceed to formal enforcement
in all cases in which there is reasonable cause to believe that a
discriminatory housing practice under the Act has occurred or is
about to occur. This is particularly important in cases where
occupancy restrictions are used to exclude families with children
or to unreasonably limit the ability of families with children to
obtain housing.

In order to assure that the Department’s position in the
area of occupancy policies is fully understood, I believe that it
is imperative to articulate more fully the Department’s position
on reasonable occupancy policies and to describe the approach
that the Department takes in its review of occupancy cases.

Specifically, the Department believes that an occupancy
policy of two persons in a bedroom, as a general rule, is
reasonable under the Fair Housing Act. The Department of Justice
has advised us that this is the general policy it has
incorporated in consent decrees and proposed orders, and such a
general policy also is consistent with the guidance provided to
housing providers in the HUD handbook referenced above. However,
the reasonableness of any occupancy policy is rebuttable, and
neither the February 21 memorandum nor this memorandum implies
that the Department will determine compliance with the Fair
Housing Act based golely on the number of people permitted in
each bedroom. Indeed, as we stated in the final rule
implementing the Fair Housing Amendments Act of 1988,  the
Department’s position is as follows:

[Tlhere is nothing in the legislative history which
indicates any intent on the part of Congress to provide
for the development of a national occupancy code. . . .

On the other hand, there is no basis to conclude that
Congress intended that an owner or manager of dwellings
would be unable to restrict the number of occupants who
could reside in a dwelling. Thus, the Department believes
that in appropriate circumstances, owners and managers may
develop and implement reasonable occupancy requirements
based on factors such as the number and size of sleeping
areas or bedrooms and the overall size of the dwelling unit.
In this regard, it must be noted that, in connection with a
complaint alleging discrimination on the basis of familial
status, the Department will carefully examine any such
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nongovernmental restriction to determine whether it operates
unreasonably to limit or exclude families with children.

24 C.F.R. Chapter I, Subchapter A. Appendix I at 566-67 (1990).

Thus, in reviewing occupancy cases, HUD will consider the
size and number of bedrooms and other special circumstances. The
following principles and hypothetical examples should assist you
in determining whether the size of the bedrooms or special
circumstances would make an occupancy policy unreasonable.

Size of bedrooms and unit

Consider two theoretical situations in which a housing
provider refused to permit a family of five to rent a two-bedroom
dwelling based on a "two people per bedroom" policy. 1In the
first, the complainants are a family of five who applied to rent
an apartment with two large bedrooms and spacious living areas.
In the second, the complainants are a family of five who applied
to rent a mobile home space on which they planned to live in a
small two-bedroom mobile home. Depending on the other facts,
issuance of a charge might be warranted in the first situation,
but not in the second.

The size of the bedrooms also can be a factor suggesting
that a determination of no reasonable cause is appropriate. For
example, if a mobile home is advertised as a "two-bedroom" home,
but one bedroom is extremely small, depending on all the facts,
it could be reasonable for the park manager to limit occupancy of
the home to two people.

Age of children

The following hypotheticals involving two housing providers
who refused to permit three people to share a bedroom illustrate
this principle. In the first, the complainants are two adult
parents who applied to rent a one-bedroom apartment with their
infant child, and both the bedroom and the apartment were large.
In the second, the complainants are a family of two adult parents
and one teenager who applied to rent a one-bedroom apartment.
Depending on the other facts, issuance of a charge might be
warranted in the first hypothetical, but not in the second.

Configuration of unit

The following imaginary situations illustrate special
circumstances involving unit configuration. Two condominium
associations each reject a purchase by a family of two adults and
three children based on a rule limiting sales to buyers who
satisfy a "two people per bedroom" occupancy policy. The first

association manages a building in which the family of the five sought

to purchase a unit consisting of two bedrooms plus a den or
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study. The second manages a building in which the family of five
sought to purchase a two-bedroom unit which did not have a study
or den. Depending on the other facts, a charge might be
warranted in the first situation, but not in the second.

Other physical limitations of housing

In addition to physical considerations such as the size of
each bedroom and the overall size and configuration of the
dwelling, the Department will consider limiting factors
identified by housing providers, such as the capacity of the
septic, sewer, or other building systems.

State _and local law

If a dwelling is governed by State or local governmental
occupancy requirements, and the housing provider’s occupancy
policies reflect those requirements, HUD would consider the
governmental requirements as a special circumstance tending to
indicate that the housing provider’s occupancy policies are
reasonable.

Other relevant factors

Other relevant factors supporting a reasonable cause
recommendation based on the conclusion that the occupancy
policies are pretextual would include evidence that the housing
provider has: (1) made discriminatory statements; (2) adopted
discriminatory rules governing the use of common facilities;

(3) taken other steps to discourage families with children from
living in its housing; or (4) enforced its occupancy policies
only against families with children. For example, the fact that
a development was previously marketed as an "adults only"
development would militate in favor of issuing a charge. This is
an especially strong factor if there is other evidence suggesting
that the occupancy policies are a pretext for excluding families
with children.

An occupancy policy which limits the number of children per
unit is less likely to be reasonable than one which limits the
number of people per unit.

Special circumstances also may be found where the housing
provider limits the total number of dwellings he or she is
willing to rent to families with children. For example, assume a
landlord owns a building of two-bedroom units, in which a policy
of four people per unit is reasonable. If the landlord adopts a
four person per unit policy, but refuses to rent to a family of
two adults and two children because twenty of the thirty units
already are occupied by families with children, a reasonable
cause recommendation would be warranted.
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If your review of the evidence indicates that these or other
special circumstances are present, making application of a "two
people per bedroom" policy unreasonably restrictive, you should
prepare a reasonable cause determination. The Executive Summary
should explain the special circumstances which support your
recommendation.

[FR Doc. 98-33568 Filed 12-17-98; 8:45 am|
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